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Based upon the Findings of Fact and Conclusions of Law as recited in the attached Order 
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UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF SOUTH CAROLINA 

Y. 

NationsBank of South Carolina, N .A., 

IN RE: 

Rndwell Pontiac Cadillac GMC Truck, hc., 

Deblor. 

Kevin Campbell, Trustee, 

Plaintiti, 

THIS MATTER cnmes befn~t this Court for trial u p n  the Cnrnplaint, as amended, fled 
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by the Plaintiiff, Kevin Campbell, the Chapter 7 Trustee for t h e  D e b t ~ r  ["Trustee") seeking the 

rccovcc)l of alle~eilly pretkrenrjal payments fiom the Defendant NstinnsRarrk of Sorrth Carolifla, 

N.A. [llereinafier tllr " B d " )  pursuant to 1 1 U.S .C. $547'. 

Based upon the evidence presented in thc fnrm nf stipulated facts7 dncumentilry edlibits, 

 he restimony of tllrcc witncsscs, and by taking judicjal natjce afthc Cnut-t's records in this 

bankruptcy proceeding, the Court makes the fi>llrn+ing Findings nf Fact and Cnnchsions of 



F m l N G S  OF PACT 

1. O n  M m h  1 1 ,  1993 the Debtor liled for relief under Cllaptcr I I. of thc llnjrted States 

Darhptcy Code. 

2, On November 1, 1993 the case converted to one under Chapter 7 sf the United Ststcs 

3- On November 4, 1333, Kevin Camphell wz,s appointed ru venre s tk Chapter 7 Trustee 

and conhues to serve in that capcity. 

4. The Debtor n~ainkincd sevwal checking accounts with the Bmk, lnclrrdinfi account 

number 022300 1 56 ("Operating Account") and 0223150 1 64 ("Payroll 12ccm11t"). 

5.  The nebtor's banking relationship with the Bank, or its predeces~ors, extended over a 

6- As part of the longs tart din^ relationship between thc Debtor and the Rank, the Rank 

provided overdraft prolectiun to thc Debtor when necessary. In genccal, based upon the Debtor's 

tncpresentation that sufficient deposits wuuld be made into rhe Operating Account prior to 1 b:00 

a-ma that day ar soon thereafter, thc Bank ~ ~ n u l d  fionor checks which were prcscnted for payment 

ptiat to 2:OU p.mF tht previous day. Second, to the extent that there were amourkts hunored 

xvhich were grcarer ~ h m  the deposits, those negative ha[at~ccs vi-t~ulti be made ]wsIliw ~t'i thin the 

next few- days and thc actual negative halance (checks actually honored lcss deposits mlade) 

% - The crr11i-l notes that to the VXECM an;) of thc follmving Findings of' F:YC t 

constitute Col~clusiuns r ~ f  l,5txv, they are adq-ltsd as such, and to the t tXQrr l  any Cnnclusiotls of 
I ,aw cons~iruir Findings or Fact. the! are st? adoytctl. 



wuuld at no tinre exceed Ole average daiI y deposits n f the ilcbtur in the appruximatc mount of 

$50,0Q0.00. 

7. On all clccasiorls where the deposits made prior to 10:flO a.m. the follu~ing day were 

equal to or greater than the checks p~ssrttcd prior to 2:00 p.m. the pmvious day, here was not w 

iictual negative daily baIancc for the previous day, 

8. The Dchtor did not always make sufficinn depusiu into the Operating Account by 10:UO 

9 ,m- to cosrcr the prcviuus days checks. Tlicst: ucciisions are indicajed by the negative balances 

ill the Debtor" sccomt. 

9. During the 90 days prior to filing fbr Chaprer 1 1 relief, lhc Debtrsr issued checks for 

which there were- imuffxient funds in the Operating Accounl. 

10, During the 90 days prim to filing for relief, thc Payroll rtrcaunl and Operating Account 

shawed ncgative daily balances on bank statements orl ~ e ~ e r a l  aceasians. lr~ many instances, 

dcpnsits cuvcrinp rhnse balances were made prinr ta 10:00 a.m, the next day d prior ro nht: tirnc 

ac which the Bank could revoke its decision to hotlor thc checks which catrsed the ncgative 

balances. 

1 1. As ro rhe s1lcgc.d prefercruial transfer5 specifically, rhcrs were no sep;rrn& extcufed rlores. 

1 .j nzs of Crcdik lur any other separate debt instrumenis to indicate a Jc.btur!cmditnr ~lat innship.  

13. On Lhc daTc the Debtor tjled fur Chapter 1 I relief. the Operating Account [number 

(322500 156 j l ~ a d  ;L poslficls dail? halarice uF S314.ClQ. 

1 ' 
. . .- - i 1  1, i~ cornmoil and regular practice in the 'nankiu~ - i r 1 c i u s ~ ~ -  far banks to prof-idt. overdr~k 

p:ottclinn ill various a~~ounrs  and 3I liari UIIS ~inies fc r. j IS 'oc~ t ST customurs. Sue11 Clccisinns nre 

individunlizcd by tllc bank according to its expericnsc ::nnc[ past dcalings ~ v ~ t l ~  thc customer arid 



therefore to that extent the frequency, amount or timing aCnlIowirlg ~verrlnfis is not subject to a 

st r ic t  industry wide standardizition. 

ONS OF rLAW 

A 'I'ruskc may recover, for the benefit of the estate, pre-pctition transfers which are 

voidable yrclerences, but b e a r h e  burden of  pronf to demonstrate dl clcmcnls proscribed in  

$54713) by n prepndcrmce af the evidence, which means that thc facts asserted must he iilurs 

probab1.1, true than false. In re Southcu. I&, 91-05576, C-97-8221 (Bkrtcy. D.S.C. 6/7/Y?). 

This section provides in part: 

b Except as provided in suhsec~ion (c) of this section. the 
trustee may avoid any transfer of an intcrest olthr debtor in 
property -- 

(1) ra or for the benefit of a creditor; 
(2) for or on account of- an antecedent debt owcd by the 

debtor befort: such rransfer WL~ made; 
(3) m d e  wldc  the debtor !\xi insolvent; 
(4) made -- 

{A)  on ui within 90 days bcforc the date of the 
filing of thc petitinn; . . .  

( 5 )  that ennblrs such treditrrr to rcceir.e ruorc ban such 
creditor wn~l ld rcceiue if -- 

[ A )  ~ h e  cast were a c x c  under chapter 7 of this 
-..; 

(B) Ihc transfer had nnt btt'11 made; and 
(C) such creditor received pay mcnt of s ~ ~ c h  debt 

to lhe exlent prnvided b) rlu: provision3 af 
this r i L l r  ... 

~;;~t-ticuIar in  this c;~sc. ~ h r  Bank alleges t1l;lr even ii'thc Trusrci: is :~hlc to meet 111s biirdcr~ (sf 



proof as to the existcrict: of p r f k ~ e n t i s l  transfers, rhe orclinaq coursc of business exception found 

in §547(~)(2) ilcls; a an absolute dcfense to the recrsvery of the ~ m s f e r s .  This section provides: 

[c) -1'he trustee may not avoid undcr ttlis scctiun a bztnsler - 
(2) tv the extcnt that such transfer was -- 

(A) in payment of a debt incurred by the debtnr 
in the ordinmy coursc UT business or 
financid affairs of  Ihc debtor and the . 
transferex; 

B made in thc u r r l i n q  cuurse of business or 
fir~ancial al'hirs uf h e  debtor and the 
trmi'eree; rvld 

(C) made according to ordinar). busincss terms; 

1 1 U.S .C. 5 547(c). In ordrs to prcvail under the ordinaq course of business defcnsc, as Lhat 

term i s  defmed in $ 537{c)(2), the Bank will bear the burden of pmving rhar the debt (beirlg the 

deposits to cuver ( 1 ~  overdraft protection) was incurred in the ordinarq. course of the business 

affairs of rl-~c Debtor arid tlic Bmk; the payments wcrc made in the o r d i n a ~  course 01 h e  

business affairs o l  the Debtor and B d ;  and ihe ~ranslers were in harmnny with the range nf 

terrns prevailing in some relevant industrfs norms. In re Hnftrnan Associates. 90-02413, C-91- 

8293 {Bkrtcy. D.S.C. 4i25.:'95). Ti1 the BarhuFtc.;. Vourl ibr ~ h c  Eastern District of Virginia's JI1 

r t  S p r i n r l i c [ d  Opinjonl the Court noted IIial: 

[T]lie Code does 11r_rt define the phrases "incurrtd in the [,rdinary 
cuurse uf  business" or "accc~rdinp tn nrclinsr). b~rsinsss rerms." 
Rigelnw, 956 F.2d at 486 (citinp 4 Collier on B h p t c y  547.10 
a t  547-50 to -51 (15th ed. 1990)). Coui3s testi:ig "~rdini~riness" 
rinder 8 547(c)(z) ficus un ths prior conduct: uf  the pxtiss, the 
amount u f ' t l~e  payrntnts1 tlic tirnir.? o i  LIIC ,:aa)mcnts, the carnnIa!i 
irlduslr>. practice. and ~vhcthcr p;l?.rnriu resalted from aay unusrinl 
acrinn by eilhrr Ihc; rictltor or c r c d i i ~ r .  T11e h ~ u s  of the inquirl;. 
kllust nnull-zc rhl: husi~iess practicl..l; irriicj~~c' 111 ~t:c p~~r1i~ul ; i r  parties. 
-13i~r (111 IC ~ ' ~ I ~ ~ ~ I ~ I [ I I  C~~TISI;. C~rp.): $72 li.2d 
7.39, 74; 1:0th IIir. 1983). ' I ' l~is inq!ir,. is "particularly hc:ual." b 
re t. '~rst Sr~ltiv:~rc (.'om, 3 1 D . K .  2 1 1. 7 13 [D;~rikr.D.h.lass. 1983'). 





Chapiur I 1 cases include 4 re I.ite Coal Corn anv, 122 B.R. 692 (Dkrtcy. N.D. W, Va. 

1990), Irl re SMB-Holdi- 77 7.R.  29 (Bhtcy. W.D. Pa. 1987) md In re Garsfalos Finer 

Foods, Inc., 164 B.R, 955 (Bkrtcy. N.D. Ill. 1994). 

In the instant case, Mary I. Lee C'lhils. Lee"), an assistant vicc president in the Badis 

Georgetown branch who has been working for thc E d ,  or its predecessor, for the pat ~ i n c  

gears, testified that the Debtor and thc Bank have had a relatiunship for over nvcnty years ud 

th~lt the Rank h a  "'been kough hard times with  tl~cm, ups and downs with rht=m.'"fs. Lcc 

testified tllai i t  was the R a ~ s  ordinary bwiness practice with the Debfor nver the years to pay 

checks as lung as the Debtor had deposits to covcr my averdsah on that day or wry shonl,: 

thtreaftcr and that tlis practice did nor change HI thin the ninety (30) clirys precedinz the filing of 

1 he ba~kruprcy. Implicit ro that testimony is that lhe Debtor rvcluld haw negative daily halanses 

at times. 

Walter E. Stmlclish, TIE ("Mr. S tmdisll"), a scninr vice-president who has bccn with thc 

Hark vr its predecessors for ~s-en~y-tbrcc (23) years, col-roboriilcd Ms. Lceas cesrir~un~ and 

tilrther tcsf i iied that 111;s w-as rhe x c c p r c d  and gerlcral practice o f  [he Bank ~v i rh  a11 of tkkk best 

custumcrs and, to the best of his knowledge, thu practicc 01'vihcr bmks as well rvitl~ tklejr brst 

cammerciaI cusiumers. iVliilz such ~est imony reparding the busines rclationsl~ip hawecr~ ~ h c  

Debtor and t be Bank and tllc gcneral practices In rhe hankins ind~~stry rvzls somewhat general ar~d 

may appear scl5 senin3 in T ~ C  cuntext of this: cast, i t  was not reilted by rimy ivitncss r~ffcrpc] 

[l:c 'l'ntsrre. ineludinc - his reburml witness. Ravid 'I.1:. Kucl~vtll. Jr. r " h+li-. IEudweft"j. 

hlr. Rodwell. ~ v h o  r-r;~s chiclly itlvolved ir: ttl;: ~r~unapctncr~t rrl̂ rhc Debtor r~n l t -  nf~cr his 



disputc and, in fact, praised the longrtanding practice of the Hank of providing such overdraft 

prwtecrion to the Llcbtor. -Mr. Rodwell, however, bid testify that the need for such protection 

increased as the Debtar slid dccpcr into financial distress. 

Based upon Lhe kstirnuny of the wibesses md the exhibits, i t  appcars clcar that the Bank 

has mrn the requirements of $547(c)(Z)(A) and (H) in that dlcgtd transfers wouId be considered 

in payment of a debt incurred by the Debtor in the ordinaq come of business of h e  Debtor and 

the Bank, and made in the ordinary cousse of business of the Debtor and the Bat&. 

However, the requirements of Lj 547(c)(2>(C>, that t.hc alicgcd tmlsfcr was made 

according to ordinary business terms, requires additional examination. Thc authority in the 

FouW Circuit on this subsection is A A a x w r ? v  Co ., 37 F.3d 1044, 1043 

(4th Cir. 1994). As the Fourth Circuit stated: 

In summary, we hold that subsection C requircs m objective analysis ... 
[we read subsection C as establishing the rtquircrmant that n creditor 
prove ha1 the deblur made its pre-petition prcfcrcntinl trmstcrs in 
harmony with the range of terns prevailing snmc rclcvanr: indristry's 
norms. That is, subsection C allows a credilnr ccmsiderahle latirude in 
defining what the relevatit iridus~ry is: artd even departures from that 
rclcvmt industry's norms which are nor so flagrant as 10 bc -'unusualM 
rcmain within subsecrion C's pmlccrion. In a{ldition. ~vhcn thc pnrtics 
have had an enduring, stcndy relatinnship, nne whose rerms have not 
s ignif icm~ly changed during the pre-petitin11 insolvency period, t l~c  
creditor will be able to depart substantially fi-o~n tt-le r a i~oe  - of trrrr~s 
cstnblishzd under the objective indusly standard ii-rquiv- and still tin<[ a 
haven in subsection C.  M n l d ~ d  ,Acflusrital. IX F.?d ar 276. 

-stem, 17 F.3d at 10%. In  essence, the Fourth Circ~iit has t-lclcl that tlic ncccssity nf 

IIernuns~rating an " i ~ l d u s t y  stxldard" ia he viesved under a sliding-scale npprts:acli: t lm is. tlw 

relntiorlstiip b e t w r r ~ ~  l1ie parties IIX been established. "[7]11e esrenr Li> 1x.liicl1 n rransilcliun may 



vary from ' indusq norms' will in turn depend upon the length of time nver which 'the pre- 

insolvency rslatinnship betweeti the d e b ~ o r  and creditnr was suIidifiedl" d at page 13, citing IQ 

& ~ o u s t i c a l  I Prods.. Inc., 18 F.3d 2 17, 220 (3d Cir. 1894). 

In this casc the Debtor mil the Bank, m d  its predecessors, had n business relationshp 

whidl extended over twenty (20) years. TI-I~: D~bror was startcd by David W. Rudwel I, Sr. in the 

14(;U1s a ~ d  upon his ilIness, Mr. Rodtvell tnok over the management of the Ucbtor. Mr. RudweI1 

tcstificd to the Drb~ur's longsunding business rclarionsbip with rhe Dank, and that sincc the 

19Xl)'s the Debtor would at times have negative daily bnlslr~ccs which necessitated overdraft 

prutection by the Bank. He further testified ha t  negative daily halanccs were usually of shan 

duration, but; not alsvays only ovcr a one ur trvo day pcri0i-l: md may happen several limes a yen. 

This was the accepted prxtice wit11 tlit: Bank. 

Al thou~h Ms. Lee did not directly nranagc  he Debtnr's accounts during b e  time in 

yues.;tion, she 1esfific.d hat  she did supenise rhe arcuunt rnmaper m d  affirmed that the R<mk 

xvr~uld have fn llowed i t s  nurmal procedures with respect tn l~uriuring checks hefcrt 1 0:U0 a.m. 

for [he day provided the Debtor prortlislrd and demonstrated the ability to makc 

sufficient deposits intu the nccnunr that dill;. to "co\.crr" rl-rc nverndriifis. Mr. starldish cnrrobnrstcd 

Lhc testimony a f Ms. Lee concerning lhe I3onk's plsl icies and !~rocuciurcs to honur ur rcturn 

checks befire 1 U : n O  n-nl. and further stated that i t  Ivas his esperiet.rce rhat this occurred 

c-veryivhere he 11;ld been in his career with lungstsnriing cu.5totni.r~ a n d  rcyularl? uccurreri at 

.:igr~iiic;mtly ct~nrrgccf in thc 9 years sincu the l imc  .:!It hcgiru viorkir.: st the Gcorgrrrswn br;u~cl~. 



Trustee but actually supported to some degree by t he  Trustee's rebuttal witness Mr. Rodwell, the 

Dank has established h a t  there was a long standing rclatl~nship behvccn thc Dcbtor and thc 

Bank tu hunur uverr lrd~  and cvnduct business in this matmcr. While the Bank did not present 

evidence of the exact number of years of this practice ur Ihe h i s t u n ~ I  Lcngtfl of thc rrverdratj 

prukction and despite Mr. Rodwell's testimony ha1 h e  frequency of t he  nked for overdraft 

protection mcreased as the Debtor's financial stress incrcascd, h c  weight: of the cvidcncc 

establishes that; this business practice between the nebtor and Bank existed for a long number of 

years and, while it may have varied in amount based on thc Deblur's nlrcd a1 ths lirnc, ths 

overdraft pratcction gcncrally was providcd up to an amount u f approximately $50,000.00. 

t;hile this amount ma); seem unuqual far an overdraft prfitcctjnn, in an overall cnnsideratinn nf 

the arnounts of thc daily md curnulalive transnctiuns between the Debtor md f i e  Bank! i t  dues 

IIO t appear to  be QLI t of ~ h c  ordinav-. k'urthernlore, i t appears that udder the standads nf t he 

banking indusrq in general, ~ ~ d a r  uverrlraft pru~rctiun for lungstanding cu~runcrcial custorncrs 

is usual. ?Wile the B a d  did nu1 sprcifically csVdblish the banking industry's xlaliunship with 

aururno bile dealers as the industry standard: it did oftier credi b [ t  and sufiicient evidence 

rrsarding the bmking industqr in general and the Dank's own policies regarding overdraft 

piu tectiarls for its " b c t ~ t r  curlu~~crcial  cus~omcrs" 

Finnl[y. [he Hank's acrions in this c a e  I i r  >tithin tht palicy r e u r ~ r t ~  which support 111t 

otadit);uy cour5c- dclknsc; rlwt is,  lo cncuurayc crcrli ~ o r s  with Iunp>tandiqg business relationships 

11;~s bccn srarcd, the Bank h& rhc burdcn uf prcss!lng the transicrs wcrc made in rhl: 



ardinary course of  busincss by a prep~idermce of the evidence pursuant to $547(g) which is  

"synonymous with the term 'grater weight of k e  cviderlcc."' I 91-05576, C- 

92-5221 @krtcy+D.S.C, 6/7/93) citing Jn re Kelton M m ,  Inc., 130 B.R. 170, 174 (Bankr. 

n.Vt. 1991). The Court h d s  that due to the consistent and Iung term naturc of the Debtor's and 

Bank's relationship which did not significantly change during the prepctition insoIvency period, 

that any deparrurc horn the relevant banking industry norm5 is not to he characterized as unusual 

or a gross departme within the meaning of th is  section. T'herefore, the Bank has met its burden 

of pmuf in this case. Furthermore, upun the shifting in h e  burden, the Tnistee failed to offer any 

sufficient contradictmy evidence regarding the length or cumistency of the relationship bctween 

the U e b t ~ r  md the Bank or to indicate a diffcrcnt industry smdard ur norm othcr than thc 

banking industry at lxgc. 

For ali uf the firegoing reasons, and without a finding that dI of the tle~nenrs of a 

preferential transrer were provcn by the Chaptcr 7 Trustee and wihuut ruling upon rhc 

Dcfcndan~ '~  othcr defemcs,' the transactions between the Debtor and the Bank were wi th in  the 

ordinary course nf hnsi~icss xi defined in 4547(c)(Z). Tt i s  therefore 

OkJlERED, rlmt Judgment shall bc entered ill favor el' the Defendan[. 

AND IT IS SO ORT)F,RED. 

7 T11c Court questions the adequacy of thc Bank Statemerlls and sun~marics 2s 
Intrniluccd into evidence t~ prt~vide all rrf jhe 11cCcSs31y infurmation far ;l dctermina~inl~ oi'rhc. 
remaining disputrlcl clrrnenrs rcquirc-d trr c5t;lLlish n preferential lransfer and as ncccssicy to 
dc ttminc t hc vdidity of  certain othcr d e f e t ~ c s  raised in the Defendrn~'~ p{cading. Even 
assuming arguendo that all o f l h t  r c q u i r e t ~ ~ ~ ~ i l s  UI 8 547(h) atr rsrablished, thc Court need 

l u t k  no funhcr at this time than the defcnse estab1isht.d by $ 547(c)[?.). 



~:nlurnbia, Sauth Carulim 
h f m h x  i 996. 


